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It may help to remind ourselves why I and others would be writing over twenty years ago about turning off respirators. The short answer is that the law needed to take account of, and take a view on, what was becoming a growing practice. The law, of course, is dynamic. It grows and reshapes itself over time. Medical law is particular proof of this. There is little in the old books on criminal law, for example, which will help the intensive care doctor, save at the most general conceptual level.
So, the law had to take a view. This largely consisted of working from first principles, against a background of certain ethical assumptions and the realities of medical care. Turning off respirators needed to be accommodated within the legal scheme of things, in those circumstances where it was deemed proper to turn them off. By the same token, the limits of the permissible had to be mapped out.
This was not a process that could be conducted in a vacuum. The law had to be applied to new circumstances and, if necessary, developed. But, it could only be developed according to the rules of its own internal structure. What this means is quite complicated. Those If the omission fiction is destined to fail, what about relying on the doctrine of causation to avoid the conclusion that we are dealing with murder? On this view, it can be argued that the doctor does not cause the death of the patient by switching off the respirator. The cause is the underlying malady which, in the kind of situation which we are discussing, is fatal in the absence of the respirator. There are admitted difficulties with this approach. The most obvious is that, while it may not be the sole cause, turning the respirator off certainly constitutes a cause. This is particularly so in the hard case which is concentrating our minds here: the patient who is chronically dependent on the respirator but, given support, may live for some period of time. The law does not conventionally insist for causation that the cause be the causa sine qua non. If a cause is a causa causans, this may suffice. Thus, the causation argument is difficult and, on its own, may not be entirely convincing.
A further approach, and the one that sparked my article referred to by Lowe, was my suggestion that the law be analysed in terms of the duty owed by the doctor to the patient. This took account of the special relationship recognised by the law and sought to build on it. This is not the place to argue the pros and cons of my article. Readers are referred to it to make up their own minds both as to its plausibility and Lowe's representation of it. Perhaps it may help to say that the article received further thought and elaboration when it appeared in a book of essays, but Lowe was perhaps not referred to this.'
Duty to treat
The argument at its simplest is that a doctor owes a duty to a patient. The competent patient, by giving consent to treatment, seeks the help of the doctor. If the doctor has undertaken to treat, by, for example, accepting the patient as a patient, then the doctor has a duty to treat. If the competent patient refuses consent to treatment or continued treatment, the legal effect is that the doctor is absolved from his or her duty by the patient. Thereafter, the doctor may not impose treatment on the patient. As regards causation, the doctor has caused the termination of treatment, which, once consent was withdrawn, the doctor was obliged in law to do. The subsequent death is caused by the underlying disease which the doctor no longer had authority to treat. The doctor, in short, is not killing the patient but letting him die.
This approach based on duty has not been without its critics.2 Bear in mind, however, that it reflected a prediction that a court would not hold a doctor guilty of murder if a respirator were turned off at the patient's request and sought to provide the legal basis for that prediction. The past years have not demonstrated that the prediction was flawed.
But now we come to Lowe's paper. The best place to start may be at the end. A modest proposal is made that will solve all the legal problems. Put respirators on timers. If a patient refuses further treatment, the doctor need not kill (to use Lowe's term) the patient. The respirator is merely not turned on again and the patient dies.
Practical objections to this proposal have no place here. We must leave out of account fears concerning the capacity of the current National Health Service (NHS) to cope with such an idea, backed as it is by the ever-dependable privatised utilities. Instead, we should analyse the proposal to see whether it avoids the problems allegedly associated with turning off the respirator and produces an analytically coherent solution. A key feature of the proposal is that it equates the doctor's response to the patient who refuses further treatment on the respirator to that of the patient refusing dialysis or life-preserving drugs. As regards these latter refusals, the doctor is justified in acceding to them since, apparently, there is no killing involved. Instead, the doctor is simply not continuing treatment in the face of the patient's refusal. This, according to Lowe, would equally apply to not turning the respirator back on.
But, does not parity of reasoning suggest that it applies also when the patient requests that the respirator be turned off? The doctor is absolved from the duty to care, treatment is terminated, death ensues. No, says Lowe. In this case, she says, the doctor would be killing the patient. Well 
Legal culpability
If it is in the descriptive sense, the relevance of this description of conduct to any discussion of the law must be explained. A soldier may kill an enemy, a surgeon may kill a patient, a host's meal may kill a guest. None of these descriptions say anything about legal culpability. Was the enemy a prisoner of war posing no threat or a sniper about to shoot? Was the patient the recipient of last ditch treatment which could as well kill or cure or suffering from uncomplicated appendicitis? Did the guest choke on a fish-bone or was the meal poisoned by the host? Thus, for Lowe to say that the patient's request amounts to a request to be killed is not yet to say anything of material consequence for the law. Of course, if it is followed by some analysis demonstrating that this killing is culpable, we will be getting somewhere. Does Lowe do this?
The stark answer must be that she does not. Two of the lines of argument which she advances, however, warrant some attention. The first turns on her understanding of consent in this context. She contrasts turning off the respirator at the patient's request with stabbing him. If, as even I concede, the latter is murder, how can the former, she asks, be made lawful by consent? No patient, nor anyone else, she says, can consent to that which is unlawful. Well, you will notice that the catch is in the last few words. Is turning off the respirator unlawful? Merely asserting that it is will not make it so.
Ms Of course, one of the weaknesses of the analysis which I offered above is that it relies in part on the distinction between conduct which amounts to the direct taking of a patient's life and that which merely involves the termination of treatment. I would be the first to concede that this distinction is one which is hard to sustain on the facts. Indeed, it is undoubtedly unsustainable when pressed. But, it is a distinction which the law currently draws. It allows the law to appear to hold the line against the bogeyman called euthanasia, while permitting doctors to honour a patient's refusal of treatment if this is what the patient wishes. This was what I was saying all those years ago. I also was saying that if this is so for the competent patient who chooses to refuse lifepreserving drugs, it must also be true for the competent patient on a respirator, who otherwise, by virtue of his condition, is trapped and unable to exercise his choice. Respect for this principle cannot depend on whether or not a respirator has a timer. It must, and does, derive from a true understanding of the principles which inform the common law.
